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United States Court of Appeals 

poe the District op Columbia 


No. 10,127 


JOSEPH R. SCHULZ, Appellant 
vs. 

AGNES SCHULZ, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 

I 

Jurisdictional Statement 

This is an appeal by Joseph R. Schulz, plaintiff below, 
from a judgment of the United States District Court for 
the District of Columbia, granting appellant’s complaint 
for absolute divorce based on desertion for more than 
two years, and at the same time awarding defendant wife 
an* allowance of permanent alimony. 

Jurisdiction is vested in this Court by Title 17, Chapter 
1, Section 101, D. C. Code (1940), while jurisdiction was 
vested in the United States District Court for the District 
of Columbia by Title 16, Section 403, D. C. Code (1940). 
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For the purpose of convenience appellant is referred to 
as plaintiff and appellee as defendant, the same position 
which they occupied in the trial court. 

Plaintiff (husband) in his complaint (E. 7) sets forth 
that on April 24, 1918 at Baltimore, Maryland, he and de¬ 
fendant were lawfully joined in marriage; that of this mar¬ 
riage four children were bora, all of whom now are adults 
or are self-supporting. The complaint further charged that 
the parties hereto lived together as husband and wife 
until about April 18, 1945 when defendant (wife) deserted 
plaintiff. He prayed for an absolute divorce based on de¬ 
sertion for over two years. 

The defendant in her answer (E. 148-149) denied the de¬ 
sertion and by counterclaim asserted that plaintiff deserted 
her. She prayed for a limited divorce based on desertion, 
for custody of children with alimony and counsel fees. 

n 

Statement of Case 

The parties hereto were married on April 24, 1918, and 
first separated in 1923 (E. 27). There were three inter¬ 
vening separations (E. 9-10) and the fifth and final separa¬ 
tion on April 18,1945 (E. 84-85). Four children were born 
of this union. Three of the children are married (E. 7) 
and the fourth, a boy 18 years of age, is self supporting 
and lives with the plaintiff (E. 8). 

The family lived in a house owned by the plaintiff’s 
mother at 523 12th Street, N. E., and the mother resided 
there with the family. After the final separation plaintiff 
and his son continued to live there and the defendant took 
up her residence with her sister to whom she paid $10.00 
per week for room and board (E. 100). 
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The defendant had worked before her marriage and in 
2923 worked again temporarily with the Chesapeake & 
Potomac Telephone Company (E. 107-108). In 1942 she 
went to work at the Hamilton Hotel (E. 11) and earned 
about $25.00 per week (E. 116) pins an unstated sum in 
tips (E. 117). She left there and took a position which, at 
the time of the trial paid her $33.00 per week (E. 94). Af¬ 
ter she went to work she did not ask plaintiff for anything 
(E. 116). 

Plaintiff testified that a week before the final separation 
defendant said to him “I am employed, making my own 
way. I want nothing from you, and I want my freedom.” 
(E. 9), and previously she had said on more than one oc¬ 
casion “lam making my own living. I go my way, you go 
yours.” (E. 16). Neither of these statements were denied. 

At the time of final separation, plaintiff was fifty-one 
years of age (E. 6), worked in the Post Office Department 
at a salary of $3950 per annum (E. 25). He had a 1947 
Oldsmobile, $299.60 in the bank, and $1,339.00 in building 
association (E. 26, E. 58). 

At that time the defendant had a salary of $33.00 per 
week, (E. 94) or $1716.00 per annum and about $1172.00 in 
building association (E. 118). This sum was increased 
so that at the time of trial it amounted to $1336.00 (B. 
58) and deposits were consistent and came from tips (B. 
119), but she said also that the children gave her money 
(E. 120) and the amount of increase in the account since 
the separation she regarded as belonging to the children 
(E. 97 and E. 121). 

Defendant stated her expenses to be $10.00 a week to 
her sister for board and room plus clothing, etc. Defend¬ 
ant said she could just barely make ends meet and she 
needed $75.00 to $100.00 more, to have a place of her own, 
where she could have her children (E. 87-88) visit and 
have meals (E. 96). 
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Statutes Involved 

District of Columbia Code (1940): 

Title 16, Section 412, which provides: 

“If the divorce is granted on the application of the hus¬ 
band, the court may, nevertheless, require him to pay ali¬ 
mony to the wife, if it shall seem just and proper.** 

IV 

Statement of Points 

1. The Trial Court erred in decreeing an award of ali¬ 
mony to defendant. 

2. The Trial Court abused its discretion. 

V 

Summary of Argument 

A self-supporting and financially solvent defendant is not 
entitled to award of permanent alimony. 

The Trial Court, abused its discretion in awarding per¬ 
manent alimony to a guilty defendant who is self-support¬ 
ing. 


VI 

Argument 

The appellant has been unable to find any case in which 
this court has ruled on the precise questions raised by this 
appeal. 
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In this case the wife filed a counterclaim for limited di¬ 
vorce for desertion and prayed for alimony. Had her 
counterclaim been submitted to the Court as a separate 
matter, the Court, having determined that there was no 
desertion, except on her part, would have been compelled 
to deny or ignore her prayer for alimony by authority of 
Towson vs. Towson, 49 App. D. C. 45, wherein the Court 
said: 

47 “The husband discharges his full duty when he pro¬ 
vides as good a home as his resources will permit and 
otherwise conducts himself in a befitting manner, either 
this must be the rule, or else, whenever a wife fails in 
her application for a divorce, she would have a right 
to a separate maintenance.” 

It is true that in the Towson case the wife was left with 
an election to live with her husband at his expense or to 
live by herself at her own expense. This option was not 
available to the wife herein. But this inavailability was 
due solely to her fault. 

If the wife here is allowed alimony she has had her 
prayers substantially granted for she gets the advantages 
to her of an absolute divorce whereas she had prayed for 
oply a limited divorce, and she also gets the alimony for 
which she prayed. So in losing her suit she in fact wins it. 

Further, the husband who was theretofore free from 
her society and expense is saddled with alimony merely 
because he prayed the Court to void a marriage where no 
marriage existed. This decree then is a penalty imposed 
on him merely because he brought suit for absolute divorce. 

The desertion by the wife in this case was not precipitous, 
but was well considered. She first deserted the plaintiff 
below in 1923. She later deserted him on three other occa¬ 
sions. Reconciliations were always by him (R. 10). She 
finally deserted him on April 18, 1945. This last desertion 
was made with the full knowledge of the financial conse- 




6 


quences for she had told her husband on several occasions 
that she would go her way and he his. Also, the week be¬ 
fore she left she told him that she wanted nothing from 
him but her freedom (R. 9). 

This then was a repetitous and deliberate desertion based 
on a desire for freedom from the husband. 

While appellant necessarily concedes the authority by 
Title 16, Section 412, for grant of alimony, appellant argues 
that this Court in Towson vs. Towson, ante, has so con¬ 
strued that section as to limit the discretion of the Trial 
Court, and appellant argues that the Trial Court erred in 
failing to follow the law as expressed in that case as the 
nearest applicable law. This is so because the Trial Court 
has by its decree permitted the wife to deliberately take 
her freedom and retain the economic security of her hus¬ 
band, whereas the Towson case stands for the principle 
that a wife cannot take her freedom except at the cost of 
the loss of the economic security of her husband. 

Appellant is aware of such cases as Jaffe vs. Jaffe, 74 
App. D. C. 394, 124 F. 2d 233, and Harris vs. Harris, 67 
App. D. C. 85, 89 F. 2d 829, where alimony was allowed 
to the guilty wife; however, those cases award alimony in 
conjunction with support of children. The award to the 
wife in such cases is soundly based on payment to her for 
the time and care devoted to the children, as distinguished 
from her sole support. In the present case the one minor 
child is with the father, the other three children maintain 
their own homes, and the wife has no obligation of time or 
expense except to herself. 

Assuming that the Trial Court was correct in law in exer¬ 
cising discretion as to alimony in this case, appellant ar¬ 
gues that the Trial Court abused his discretion and ignored 
evidence of a controlling nature. 
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Several times before the final desertion, appellee had 
told appellant: “I am making my own living. I go my 
way, yon go yours,” (R. 9-10) and just before the final 
desertion she said: “I am employed, making my own way. 
I want nothing from you, and I want my freedom” (R. 9). 
These statements are indicative of confidence of her ability 
to make her own living and a willingness to do so. She 
should be estopped to ask alimony. Appellee also stated 
to her mother-in-law that she was self-supporting and want¬ 
ed to be free (R. 39). 

The appellee received nothing from her husband from 
the time of the desertion April 18,1945, to the time of trial 
November 3,1948, or a period of over two and a half years. 
Based on that experience in supporting herself, she testi¬ 
fied affirmatively to the question “You didn’t have to ask 
your husband for anything, because you had your own in¬ 
dependent income?” (R. 116). Previously she had said, 
“Well, I just barely make ends meet. With the help of my 
sister, why I manage to just get along, and that is all” (R. 
95). By that statement she placed herself with the 80% 
of Americans who are in about that same economic condi¬ 
tion. She is distinguishable, however, in that she elected 
to be in this position. This Court recognized the status 
of women in her position and held that subsistence was all 
they were entitled to in the case of Russell vs. Russell, 79 
U. S. App. D. C. 44,142 F. 2d 753, when Judge Arnold said: 

46 “In awarding alimony the limited discretion of the 
Court is based on standards which are necessarily 
vague. Where the income of the divorced husband is 
small, the problem is less difficult because it only in¬ 
volves giving the wife a decent subsistence if it is pos¬ 
sible.” 

The economic condition of appellee was established as 
being above the subsistence level. The record shows that 
on about December 4, 1945, appellee had $1070.00 in her 
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building association account (R. 118), whereas at the time 
of the trial, November 1948, she had in the account $1,339.00 
(R. 96) or an increase averaging about $10.00 per month. 

Nor did appellee show any need for income greater than 
her earnings. She paid $10.00 per week for board and 
room, and had $23.00 a week for other purposes. 

The only apparent reason for the Trial Court to award 
alimony was her explanation of the reason she needed 
money. She testified she would need $75 to $100 more to 
have a place of her own “where I could have my children” 
(R. 88) and she qualified this to mean a place where she 
could have her children visit and eat (R. 96), and she said 
she wanted an apartment of her own (R. 100). By her 
prayer for alimony, she wanted appellant to supply her an 
apartment in spite of the fact that thousands of people 
in Washington want apartments but do not have them. 

It must be noted that appellee had lived with rather than 
roomed with her sister for over thirty months, there was 
no showing of any inability to see and entertain her chil¬ 
dren in her sister’s house and elsewhere, and no stated in¬ 
dication that her living conditions were not healthy, con¬ 
genial, happy and on a par with the living conditions which 
existed while she lived with the appellant. 

There was then no circumstance deductible from the tes¬ 
timony of any sound reason why the appellant, by order of 
the Court, should grant appellee both her freedom and her 
economic security, and in doing just that the Trial Court 
abused its discretion. 
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Conclusion 

Your appellant respectfully submits that in view of the 
findings of fact, conclusions of law and judgment entered 
by the Trial Court, the assignment of errors herein were 
well taken, that the defendant (wife) by her conduct for¬ 
feited any right to her support by the plaintiff; further, 
that the financial condition of the parties hereto does not 
justify an allowance of any award of alimony in any 
amount; and that the action of the Trial Court in awarding 
allowance of alimony of $65.00 per month be reversed with 
costs to this plaintiff. 

Respectfully submitted, 

DORSEY K. OFFUTT, 
Attorney for Appellant, 

927 15th Street, N. W., 
Washington, D. C. 
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JOINT APPENDIX 
Case No. 10,127 

145 IN THE 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia 


Joseph R. Schulz, 523—12th Street, 
N. E., Washington, D. C., 

Plaintiff, 
vs. 

Agnes Schulz, 1800 Jackson Street, 
N. E., Washington, D. C., 

Defendant. 


Civil Action 
No. 1843A7 


Complaint for Absolute Divorce 

(Two Years’ Desertion) 

(Filed May 1,1947.) 

1. The plaintiff, Joseph R. Schulz, a citizen of the 
United States and a resident of the District of Columbia 
for more than two years next preceding the filing of this 
complaint, sues the defendant Agnes Schulz, for relief as 
provided in Title 16, Sections 403, 410 and 415 of the Code 
of Laws for the District of Columbia. 

2. The defendant is a citizen of the United States and 
a resident of the District of Columbia. 

3. The plaintiff and defendant were united in marriage 
on, to wit, April 24, 1918 in Baltimore, Maryland; of this 
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marriage four children have been bom: Mary Agnes 
Schulz, 26 years of age; Robert J. Schulz, 23 years of 
age; Catherine C. Schulz, 20 years of age and George S. 
Schulz, 17 years of age. 

4. The plaintiff and defendant lived together as man and 
wife until on or about April 18, 1945 when defendant de¬ 
serted plaintiff while they were living at 523—12th Street, 
N. E. in Washington, D. C. without just reason, cause or 
excuse; that since that time they have not lived together as 
man and wife. The plaintiff is informed, believes and there¬ 
for avers, that the afore-said facts have constituted deser¬ 
tion of the plaintiff by the defendant, and that the said 
desertion has been continuous for a period of more than 
two years prior to the filing of this suit. 

5. Subsequent to the desertion as hereinbefore referred 
to the plaintiff has lived at 523—12th Street, N. E. and the 
defendant has lived at 1800 Jackson Street, N. E., Wash¬ 
ington, D. C. 

146 6. The defendant is employed and self-supporting 

and the two oldest children are married and the two 
youngest children are living with the defendant and are 
both employed and self-supporting. 

7. There are no property rights to be adjudicated in 
this suit 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That a subpoena may issue, requiring the defendant 
to appear and answer the exigencies of this complaint. 

2. That upon a hearing hereof, the plaintiff be awarded 
an absolute divorce on the ground of desertion for more 
than two years. 
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3. For such other and further relief as to the Court 
shall be deemed meet and proper. 

/s/ JOSEPH R. SCHULZ. 

/s/ Dorsey K. Ofputt, 

613 Woodward Biulding, 

Attorney for Plaintiff. 


District of Columbia, ss.: 

JOSEPH R. SCHULZ, being first duly sworn on oath, 
according to law, deposes and says: that he has read the 
foregoing complaint, by him subscribed and that the mat¬ 
ters and things therein stated of his own personal knowl¬ 
edge are true and those things stated upon information and 
belief he believes to be true. 


/s/ JOSEPH R. SCHULZ. 

Subscribed and sworn to before me this 30 day of April, 
1947. 

/s/ THOMAS D. HARDEN, 
Notary Public, D. C. 


147 Answer to Complaint for Absolute Divorce and 
Counterclaim for Limited Divorce on the 
Ground of Desertion 

(Filed May 15,1947) 

The answer of Agnes Schulz respectfully shows to the 
Court as follows: 

1 and 2. She admits the allegations of 1 and 2. 
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3. The defendant admits the date and place of marriage 
and admits the birth of four children, but states that their 
ages were erroneously stated. 

4. The defendant admits that she.lived with the plain¬ 
tiff herein until April 18, 1945, at 523—12th Street, N. E., 
Washington, D. C., but emphatically denies the remaining 
allegations of paragraph 4. 

5. She admits the allegations of paragraph 5. 

• 

6. The defendant admits the allegations of paragraph 6, 
except she states that she does not make a sufficient sum to 
properly maintain herself and is in need of assistance from 
the plaintiff herein. 

t 

7. She denies the allegations of paragraph 7. 

COUNTERCLAIM 

And by way of counterclaim and asking for affirma- 
148 tive relief, the defendant herein states as follows: 

A. That she is a citizen of the United States and 
a resident of the District of Columbia and has been such a 
citizen for more than two years last past prior to the filing 
of this counterclaim. 

B. That the defendant is also a citizen of the United 
States and a resident of the District of Columbia, and is 
sued in his own right. 

C. That the plaintiff and defendant were married in 
due form in Baltimore, Maryland, on, to wit, April 24, 
1918, and as a result of said marriage, the following chil¬ 
dren were born: Mary Agnes Baldwin, who is now mar¬ 
ried; Robert J. Schulz, an adult, who was born on, to wit, 
December 14,1923; Catherine B. Schulz, who was born on, 
to wit, June 11, 1927; and George S. Schulz, who was bom 
on, to wit, September 17,1930. 


5 


D. Defendant avers that the plaintiff herein did not de¬ 
sert your defendant on, to wit, April 18, 1945, and said 
desertion has been continuous for more than two consecutive 
years, without cohabitation. 

E. That during the period of desertion, the plaintiff has 
resided at 523—12th Street, N. E. and the defendant has 
resided at 1800 Jackson Street, N. E., in the District of 
Columbia. 

F. Defendant avers that the plaintiff is employed in the 
Post Office Department and earns, to defendant’s best 
knowledge and belief, to wit, Four Thousand ($4,000) Dol¬ 
lars per year, that he owns a 1947 Oldsmobile, and has a 
Postal Savings account as well as bonds, part of which be¬ 
long to your defendant. 

WHEREFORE, premises considered, defendant prays: 

(1) That the original complaint filed herein be dismissed. 

(2) That she be awarded a limited divorce on the 
149 ground of desertion; 

(3) That she be awarded the custody of the minor 
children, pendente lite and permanently, together with ali¬ 
mony, counsel fees and court costs; 

(4) And for such other and further relief as to the Court 
may seem meet and proper. 


/s/ MRS. AGNES SCHULZ. 

/s/ Lewis H. Shapibo, 

Attorney for Defendant , 

101—15th St., N. W., 

Washington, D. C. 
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District of Columbia, ss.: 

I, AGNES SCHULZ, do solemnly swear that I have 
read the foregoing Answer and Counterclaim by me sub¬ 
scribed aud believe the statements therein contained to be 
true and corrct. 


/s/ AGNES SCHULZ. 

Subscribed and sworn to before me this 14 day of May, 
1947. 


IRENE D. STOLMAN, 
Notary Public, D. C. 

Copy mailed to Dorsey K. Offutt, Esq., attorney for plain¬ 
tiff, 613 Woodward Building, Washington, D. C., this 15 
day of May, 1947. 


/s/ LEWIS H. SHAPIRO 
Attorney for Defendant. 


150 Answer to Counterclaim for Limited Divorce 

(Filed May 28, 1947) 

The plaintiff, Joseph R. Schulz, in answer to the coun¬ 
terclaim of the defendant, Agnes Schulz, respectfully shows 
to the Court as follows: 

1. The plaintiff admits the allegations of paragraphs A., 
B., C., and E. 

2. The plaintiff denies the allegations of paragraph D. 

3. The plaintiff admits that he is employed in the Post 
Office Department but denies that he earns Four Thousand 
($4,000) per year; that his annual base pay is Three Thou- 
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sand Five Hundred Dollars ($3,500) per year. The plain- 
tiff admits that he owns a 1947 Oldsmobile but denies that 
he has any Postal Savings account or bonds. 

WHEREFORE, premises considered, plaintiff prays: 

1. That the counterclaim be dismissed. 

2. That the plaintiff be awarded an absolute divorce on 
the ground of desertion. 

3. That the Court deny alimony and counsel fees to the 
defendant. 

4. For such other and further relief as to the Court may 
seem just and proper. 

5. That the plaintiff be awarded custody of the son, 
George S. Schulz. 


/s/ JOSEPH R. SCHULZ. 

/s/ Dobsey EL Offutt, 

Attorney for Plaintiff, 

Woodward Building, 

REpublic 1776. 


151 District of Columbia, ss.: 

JOSEPH R. SCHULZ, being first duly sworn 
upon oath deposes and says that he has read the foregoing 
and annexed answer by him subscribed and that the facts 
and matters therein stated he verily believes to be true. 


/s/ JOSEPH R. SCHULZ. 

Subscribed and sworn to before me this 23rd day of May, 
1947. 

/s/ JAMES T. SHERIER, JR., 
Notary Public, D. C. 
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Copy mailed to Lewis H. Shapiro, Esq., attorney for de¬ 
fendant, 1001—15th Street, N. W., Washington, D. C., this 
26th day of May, 1947. 


/s/ DORSEY K OFFUTT, 
Attorney for Plaintiff. 


Findings of Facts and Conclusions of Law 

This action having duly come on for hearing in open 
Court, and evidence adduced therein, and same having 
been fully heard, and argument of counsel, the Court makes 
the following findings of facts and conclusions of law. 

FINDINGS OF FACTS: ^ . rr - 

—• ^- <v\ _■ ; -- 

ji~ r Y^ '7' 

1. Plaintiff and -defendant are adult citizens’ of the 
United States and resideptSTAf -the District of Columbia 
for more than two years prior to the filing of the action 
herein. They were lawfully intermarried April 24, 1918, 
at Baltimore, Maryland, and four living children were born 
of this marriage, who are now all married or self support¬ 
ing. 

2. Subsequent to the marriage herein the parties lived 
together until the date of their fifth separation on April 
18, 1945, against wishes of plaintiff. On the prior occa¬ 
sions the separations were caused by defendant leaving 
plaintiff, who on each occasion sought a reconciliation. 
Since the last time defendant left plaintiff on, to wit, April 
18, 1945, she had not returned nor offered to return, and 
they have remained separate and apart. 

3. During the period of the separations, which defend¬ 
ant testified were caused by dissatisfaction by reason of 
living in the plaintiff’s parent’s home, efforts were made 
by defendant to find a home elsewhere, the parties journey- 
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ing to nearby Maryland to look at properties, but each 
time defendant objected as it was not convenient to her 
place of employment, and that she desired her freedom. 
Defendant’s refusal to live at the places desired by plain¬ 
tiff were without justification. 


4. For a long period of time prior to the final separa¬ 
tion of plaintiff and defendant, the latter was employed 
and self-supporting being permanently employed at a salary 
of $33. per week as take home pay and at the time of sepa¬ 
ration had accumulated a bank accouirtof •^19.62, which 
account has subsequently ijje-rea'jJ.tolHr^ sum of $1336. 

5. J^pfJjTis^S^ployed as <^prk<pOSe-?bsl 

partment at a pei 

CONCLUSIONS OF LAW: 


Office De- 
per annum as gross. 


1. Defendant deserted plaintiff for the reason she de¬ 
sired her freedom, and this desertion was without legal 
justification, and therefore plaintiff will be awarded judg¬ 
ment for absolute divorce. 


2. Plaintiff will pay to defendant an allowance of ali¬ 
mony in the sum of $65. per month, with leave to either 
party to seek modification upon change of financial condi¬ 
tions. 

3. Counsel fee allowance will be made to defendant’s 
counsel in the sum of $250. 


U. S. District Court Judge. 

Dobsey K. Offtjtt, 

Attorney for Plaintiff. 

Lewis Shapibo, 

Attorney for Defendant. 
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152 Judgment for Absolute Divorce 

(Filed Nov. 16, 1948.) 

This cause coming on to be heard at this term of Court, 
upon the pleadings filed and the testimony adduced in open 
Court, the Court finds the following: 

(a) That the plaintiff and defendant were married in 
due form on, to wit: April 24, 1918, in Baltimore, Mary¬ 
land, and that the children born of said marriage are eman¬ 
cipated. 

(b) That the plaintiff, Joseph R. Schulz, has proven the 
allegations of his complaint, entitling him to an absolute 
divorce on the grounds of desertion for more than two 
years prior to the filing of this action; 

(c) That the plaintiff, Joseph R. Schulz, having been 
a bona fide resident of the District of Columbia for more 
than two years last past to the filing of his complaint, 

It is by the Court, this 16th day of November, 1948 

ORDERED: 

(1) That the plaintiff, Joseph R. Schulz, be and he is 
hereby awarded a judgment of absolute divorce from the 
defendant, Agnes Schulz, on the grounds of desertion; pro¬ 
vided, however, that this judgment shall not take effect un¬ 
til the time allowed for taking an appeal, nor until the final 
disposition or any appeal taken, nor in any event until 
the expiration of six months from the date hereof. 

153 (2) That the plaintiff, Joseph R. Schulz, be and 
he is hereby directed to pay to the defendant, Agnes 

Schulz, as alimony, the sum of Sixty-five ($65.00) Dollars 
per month, commencing as of the 16th day of November, 
1948, and that he pay a like sum of Sixty-five ($65.00) Dol¬ 
lars on the 16th day of each and every month thereafter. 
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(3) That the plaintiff, Joseph R. Schulz, be and he is 
hereby directed to pay to Lewis H. Shapiro, Esquire, the 
sum of Two Hundred Fifty ($250.00) Dollars on account of 
attorney’s fees in this cause. 

(4) That the counterclaim, insofar as it alludes to a 
limited divorce, be and the same is hereby dismissed. 

/s/ EDWARD A. TAMM, 
Judge. 

Dobsey K. Offutt, 

Atty. for Plaintiff. 

Lewis H. Shapibo, 

Atty. for Defendant. 
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Notice of Appeal 

(Filed Dec. 8,1948.) 


JOSEPH R. SCHULZ, 


vs. 

A*GNES SCHULZ, 


Plaintiff , 


Defendant. 


L Civil No. 1843-47. 


Notice is hereby given this 8th day of December, 1948, 
that plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 16th day of November, 1948, in 
favor of defendant, pertaining to allowance of alimony, 
against said plaintiff. 

DORSEY K OFFUTT and 

JOHN J. O’BRIEN, 

% * * 

• Attorneys for Plaintiff, 

by: JOHN J. O’BRIEN, 

Evans Bldg. 
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Copy to 

Lewis H. Shapiro, 
Attorney for Defendant, 
Tower Bldg., 

Wash., D. C. 


155 Assignment of Errors 

(Filed Jan. 7,1949.) v 

Plaintiff assigns as error herein as follows: 

1. The Conrt erred in decreeing an award of alimony to 
defendant. 


/s/ DORSEY K. OFFUTT, 
JOHN J. O’BRIEN, 
Attorneys for Appellant, 
927 15th St. N. W. 


Service of copy of Assignment of error mailed to attor¬ 
ney for defendant this 7th day of January, 1949. 

/s/ DORSEY K. OFFUTT, 
/s/ JOHN J. O’BRIEN, 
Attorneys for Appellant. 


156 Designation of Record 

(Filed Jan. 7,1949.) 

The appellant, Joseph R. Schulz, having perfected his 
appeal herein to the United States Conrt of Appeals for 
the District of Columbia, hereby requests the clerk to 
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A 


prepare a transcript of the records with the following 
papers and proceedings: 

1. Original complaint. 

2. Answer and cross-complaint of defendant, Agnes 
Schulz. 

3. Answer of plaintiff to cross-complaint. 

4. Final judgment (judgment for absolute divorce). 

5. Appeal. 

6. Assignment of errors. 

7. This designation of record. 


/s/ DORSEY K OFFUTT, 
/s/ JOHN J. O’BRIEN, 

Attorneys for Appellant, 
927-15th Street N. W. 


Service of copy of the foregoing “ Designation of Rec¬ 
ord’ ’ was mailed this 7th day of January, 1949, to Lewis 
Shapiro, Attorney for Appellee. 

DORSEY K OFFUTT, 
JOHN J. O’BRIEN, 
Attorneys for Appellant. 


157 Additional Designation of Record 

(Filed Jan. 3,1949.) 

The appellant, Joseph R. Schulz, having perfected his ap¬ 
peal herein to the United States Court of Appeals for the 
District of Columbia, hereby requests the clerk to prepare 
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this additional transcript of the records with the following 
papers and proceedings: 

1. Portions of transcript of proceedings. 

/s/ DORSEY K OFFUTT, 
/s/ JOHN J. O’BRIEN, 

Attorneys for Appellant, 
927-15th Street N. W. 


Service of copy of the foregoing “Additional Designa¬ 
tion of Record” was mailed this 31st day of January, 1949, 
to Lewis Shapiro, Attorney for Appellee. 

/s/ DORSEY K. OFFUTT, 
Attorney for Appellant . 


158 Counter Designation to Additional 

Designation of Record 

(Filed Feb. 3, 1949.) 

The appellee, Agnes Schulz, hereby requests the Clerk 
to prepare as part of the record on appeal the following: 

1. Entire transcript of proceedings. 

/s/ LEWIS H. SHAPIRO, 
Attorney for Appellee, 

201 Tower Building. 


Copy of the foregoing counter designation mailed postage 
prepaid to Dorsey K. Offutt, Esquire, and John J. O’Brien, 
Esquire, attorneys for appellant, at 927 15th Street, N. W. 
this 2nd day of February, 1949. 

/s/ LEWIS H. SHAPIRO. 
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1 Testimony 

(Filed Feb. 9, 1949.) 

Wednesday, November 3,1948. 

This case came on for trial at 3:30 o’clock p. mu, before 
Judge Edward A. Tamm. 

Appearances : 

For Plaintiff: Mr. Dorsey K. Offutt, Woodward Build¬ 
ing. 

Mr. John J. O’Brien, Evans Building. 

' For Defendant: Mr. Lewis H. Shapiro, Tower Building. 

• • • 

5 Joseph B. Schulz, the plaintiff, being first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Offutt: 

• • • 

* 

6 Q. How old are you, sir! A. Fifty-one. 

• • • 

7 Q. I meant to say there were four children bora of 
the marriage who are still living? A That is cor¬ 
rect. 

Q. And the four who are still living are Mary Agnes, 
Robert J., Catherine B., and George E. Schulz? Is that 
right? A. George S. 

Q. And would you tell the Court which are married? 
A. Robert, Mary, and Catherine. 

Q. And how old is the youngest? A. Eighteen. 

Q. Are the others all over 21 now? A. That ib cor¬ 
rect. 

Q. And which one is 18? A. George. 
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Q. And do yon know whether he is employed or nott 
A- He is employed, to the best of my knowledge and be¬ 
lief, as an electrician, or learning to be an electrician. 

Q. Now, Mr. Schulz, were you married to the defend¬ 
ant on April 24, 1918, in the City of Baltimore, Maryland? 
A. Yes, sir. 

• • • 

8 Q. Are any of the children residing with you? 
A. One. 

• • * 

9 And about a week before the actual date of her 
leaving, I came to her and asked was there anything 

under the sun I could do to make her stay. She said, 
‘‘There is nothing you can do. I am employed, making 
my own way. I want nothing from you, and I want my 
freedom. ,, 

That was about a week prior to April 18,1945. 

Q. Did your wife ever leave you on any other oc- 

10 casion before that time? A. This was the fifth time. 

Q. And on those other occasions when she left 
you, what happened? How did she happen to come back? 
A. Mr. Offutt, on the four first occasions, I went each time 
to the homes of her relatives where she was staying and 
begged her to come back. Amd on each occasion she did. 
We resided at different residences on those occasions. 

Q. All right. A. And since then, that has been thrown 
up to me hundreds and hundreds of times, that she was 
a fool for coming back when she had her freedom. 

• • • 

11 Q. And where was she employed? A. At that 
time at the Hamilton Hotel. 

Q. How long had she been employed? A. It was the 
spring of 1942. I remember that, because the war started 
December 7, 1941. It was the spring of 1942. 


• • • 
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15 By Mr. Offutt: 

Q. Do you have any property rights to be dis¬ 
posed of at this time! A No. 

Q. Was there any change in your wife’s attitude after 
she went to work in 1942, that you observed! A. Oh, yes, 
quite a decided change. 

Q. Will you please tell the Court what it was! A 
My wife became absolutely independent, and she 

16 would say, “I am making my own living. I go my 
' way, you go yours.” 

s 

CROSS EXAMINATION by Mr. Shapiro: 

Q. You have been married for 30 years! Is that cor¬ 
rect! A. Yes, sir. 

Q. And your wife has borne you five children? Is that 
correct! A. Yes, sir. 

Q. The premises at 523 Twelfth Street, Northeast, is 
owned by your mother! Is that correct! A That is cor¬ 
rect. 

Q. It wa3 owned by your father and mother before! 
A. My father and mother, jointly, yes, sir. 

• • • 

24 By Mr. Shapiro: 

Q. Where were you working during this time? 
A. At the Post Office. 

Q. And what salary were you making at the Post Office? 
A. What year? 

Q. Sir? A. What year? 

25 Q. In 1943, say. A. If that was prior to the 
time the raises went through, I was making $2300 

at that time. You should have a record there, though, and 
1 think you have a record telling some of that. 


• • • 
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By Mr. Shapiro: 

Q. What is your salary now? A. $3,950. 

The Court (to the witness): That means $3,950 
a year? 

The Witness: Yes, sir. 

By Mr. Shapiro: 

Q. And do you have any postal savings? A. No, sir. 
Q. No postal savings? A. No, sir. 

Q. Do yon have any Government bonds? A. Not now. 
Q. None now? A. No, sir. 

26 Q. Do you have any other assets? A. I have an 
automobile. 

Q. What kind of an automobile? A. An Oldsmobile. 
Q. What year? A. 1947. 

Q. A 1947 Oldsmobile? A. Yes, sir; you have it in 
your statement there. 

Q. And what else do you have? A. My balance in the 
Oriental Building Association, if the Judge wishes to— 
Q. Just tell us what it is. A. $1339. 

Q. And do you have any other account? A. Wait a 
minute. I forgot this—a checking account 
Q. Yes. A. $299.60. 

Q. And what bank is that sir?—American Security & 
Trust? A. It is the National Savings & Trust. 

Q. Have you ever at any time provided a definite home, 
outside of your mother’s home, for your wife? A. Out¬ 
side of my mother’s home? 

Q. Yes, sir. A. At 702 F, Northeast; 1108 D. North¬ 
east: and at Great Falls, Virginia. 

27 Q. I am asking you since 1923. A. Since 1923— 
well, it must have. It must have just been prior to 

1925. 

Q. Since 1925. A. Not since 1925. 

Q. Have you? A. Not since 1925. 


• • • 
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Mrs. Mary M. Schulz, called as a witness on behalf 
of the plaintiff, and being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination by Mr. Offutt: 

• • • 

39 She said, “I don’t need.your advice. I know what 
I am doing, and the quicker things come to an end, 
the better. I am self-supporting, and I want to be free.” 

• • • 


48 Mrs. Catherine Bradley, called as a witness on be¬ 
half of the plaintiff, and being first duly sworn, was 

examined and testified as follows: 

Direct Examination by Mr. Offutt: 

Q. Your name is Catherine Bradley? A. Yes, sir. 

49 Q. And this is the question: Mrs. Bradley, were 
you ever present at any discussion of any kind be¬ 
tween your mother and Mrs. Schulz, seated here, before 
your mother left the premises 523 Twelfth Street, North¬ 
east, on April 18, 1945? A. A discussion pertaining to 
what? 

The Court: I think you will have to give the wit¬ 
ness a chance to know what the discussion was 
about. “Do you know whether there was any dis¬ 
cussion” is very general. I think you will have to 
be more specific. 

By Mr. Offutt: 

Q. Any discussion about your mother leaving those 
premises, or leaving that house. A. I was there the day 
my grandmother ordered my mother out of the house. 

Q. When was that? A. I don’t recall the exact date. 
It was about two weeks previous to the time my mother 
left. 
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CROSS EXAMINATION by Mr. Shapiro: 

• • • 

50 Q. What did your grandmother say? A. I be¬ 
lieve at the time she came in, she told my mother 
she wanted her ot get out; she wasn’t going to stand for 
it any longer; that it was her house now, and she wanted 
my mother to get out and stay out; that she didn’t have to 
have anybody undesirable in her house, and she considered 
my mother to be very undesirable. 

• • • 

57 Mr. O’Brien: Your Honor, may we offer in evi¬ 
dence two accounts, which are from the building as¬ 
sociation, the Oriental Building Association, which 
we have stipulated may be received in evidence? And 
if your Honor would note these, I think we could 
let the attorney for the building association return 
with these files. 

The Court: (To Mr. Shapiro) Is that agreeable 
to you? 

Mr. Shapiro: Yes, sir. 

Mr. O’Brien: I wish your Honor would note the 
deposits made and the amounts. 

(The accounts were handed up.) 

The Court: The reporter will record the fact that 

58 the Court has examined the account of Joseph B. 
Schulz, Account No. 8534 in the Oriental Building 
Association of Washington, D. C., which shows a 
balance in the account as of the present time of 
$1,339. 

The Court has, in accordance with the stipulation 
of counsel, examined the account of Agnes C. Schulz, 
Account No. 14,584 in the Oriental Building Associa¬ 
tion, showing a balance in this account of $1,336. 
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Mr. O’Brien: And would your Honor note the 
payments made in this account of Agnes C. Schulz f 

Mr. Shapiro: If you want to go into the account, 
let us go into it in the regular way. We have stipu¬ 
lated that is the record, and the Court has examined 
it. 

The Court: Yes; I don’t know what point Mr. 
O’Brien is going to make. 

Mr. O’Brien: I just wanted your Honor to note, 
while you had the record, that the payments made, 
by Mrs. Schulz, and also by Mr. Schulz, were all small 
amounts. 

The Court: The Court has observed the size of 
the payments. 

• • • 


65 Robert Schulz, called as a witness on behalf of the 
plaintiff, and being first duly sworn, was examined 
and testified as follows: 

• • • 

72 Re-direct Examination by Mr. Offutt: 

• • • 

73 Q. There was one thing Mr. Shapiro asked you, 
about visiting your mother. Will you tell the Court 

with whom she lives, out at 1800 Jackson Place? A. Her 
sister, and her husband. 

Q. And are there any other people who live out there? 
A. And the children. 


• • • 
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84 Mrs. Agnes Schulz, the defendant, being first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Shapiro: 

• • • 

Q. And you were married to Joseph R. Schulz on April 
24,1918, in Baltimore City? 

• • • 

Q. And were there any children born of your marriage? 
A. Five children. 

Q. Directing your attention to April of 1945, can 

85 you tell us where you resided at that time? A. 523 
12th Street, Northeast. 

Q. And when did you move in to this address? A. On 
April 18,1 left there. 

• Q. But I mean, when did you move to 523 12th Street? 
—about when? A. In 1923. 

Q. Prior to that time, where did you reside? A. Well, 
the last place I was, was on D Street. 

Q. D Street? A. I was there about a month. 

Q. You were there about a month? A. While waiting 
for the house to be finished— 

Q. Speak slower and with a little more volume so that 
we can hear you? A. I lived on D Street, about a month. 

Q. And prior to your moving on D Street, where did you 
live? A. Great Falls, Virginia. 

Q. And how long did you live there? A. We went there 
in May and left there in September—about three months. 

Q. An d prior to that time, where did you live? A. Well, 
before I went to the Falls, I was living with my sis¬ 
ter. - ■ 

86 Q. You were living with your sister? A. For a 
little while. 

Q. When you lived with your mother-in-law, tell us what 
happened with respect to your leaving your former ad¬ 
dress— A. Well, I was ironing. 
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Q- No—leaving your former address, that is, in Falls 
Church; you said you came over to the District? A. Yes. 

Q. And then you moved to D Street? A. Yes. 

Q. Tell us what discussion you had, if any, with your 
husband, around that time? A. Well, I would have to go 
back a little further than that. 

Q. Yes. A. Why I went to the Falls? 

Q. Yes. A. That was one of the times I left my hus¬ 
band. 


Q. Yes? A. I went with my sister. 

Q. Yes? A. And she persuaded me, kept after me, to 
come back and live with him. And I said I wouldn’t go 
back with his mother. 

87 Q. Yes? A. And then he got two rooms on F 
Street, and he had a job then with Rudolph and 

West. 

Q. Yes? A. We lived there a little over a month, and 
he lost that job. So I wouldn’t go back to his mother’s, 
and I wen t to my sister’s. And he went back to his mother’s 
and he took the baby, Mary, with him. 

Q. You had one child, then? A. Yes, Mary. 

Q. And then? A. I got my job back with the Telephone 
Company, and was going to work, and he wouldn’t let me 
alone, and he begged me to go to the Falls with him, a 
seasonal job, on the promise that when we left the Falls, 
he would buy a home of his own. But when the time came 
to leave the Falls, I was compelled to go back to the 
mother’s. I was pregnant at the time, and there was noth¬ 
ing else X could do. 

Q. This was your second child? A. Yes, tiie boy. 

So when the mother bought the house on 12th Street, 
523, she was going to redecorate it. So we had to take this 
place on D Street until she got the house ready for us to 
move into. We moved in on the 12th of November, 1923. 
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Q. Now, did you have any discussion with your hus¬ 
band with respect to making a roof over your head? 
88 A. Yes, always. 

• • • 

91 Q. Now, did he ever offer a separate roof to you 
and your family? A. No, he didn’t. 

Q. At any time during your marriage? A. No, he did 
not. It was only the Falls. 

• • • 

92 Q. Now, directing your attention to just a week 
or two preceding the time you left the premises, can 

you tell us whether you had any discussion with Mrs. 
Schulz, the mother of Mr. Schulz? A. Well, I was 

93 ironing, and without a word of warning, she said 
this had to stop, that it was her home, she didn’t 

have to have anybody in it undesirable, and I was very un¬ 
desirable and I would have to get out and stay out. 

• • • 

94 Q. Mrs. Schulz, what is your salary, your take- 
home pay? A. $33 a week. 

Q. What do you pay for room and board? A. $10 a 
week. 

95 Q. What are your other expenses? A. Well, I 
have to buy my lunch, which runs me 60 cents a day; 

and carfare. 

Q. Your lunch, and carfare. A. The laundry bill; in¬ 
surance. 

Q. Insurance, and what else? Clothes? A. Clothes, 
doctor bills, dentist bilL 

Q. Can you tell us what, if anything, how do you get 


i 
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along? A. Well, I just barely make ends meet With the 
help of my sister, why I manage to jnst get along, and 
that is alL 

Q. What would yon need to maintain you in the station 
of life that you were being maintained, prior to being forced 
from your house— 

Mr. Offutt: I object to that, if your Honor please. 
She says that she gets along now. 

The Court: The witness said she just gets by. 
The Court understands the nature of counsel’s ques¬ 
tion. I know what he means. 

The Witness: I would need about $75 or $100 
more, to have a place of my own, where I could have 
my children. 

By Mr. Shapiro: 

Q. In other words, how do you live? A. I live in one 
room, and room and board with my sister. 

96 Q. And you would like to get a place of your 
own? A. Yes, where I could have the other children 

come and visit, and have meals for them. 

Q. And we have stipulated, and I have had your record 
brought here by my subpoena, of the Oriental Building As¬ 
sociation, showing that there was thirteen hundred dollars 
in the bank—thirteen hundred plus, I believe. 

Mr. Offutt: Thirteen hundred and thirty-nine. 

By Mr. Shapiro: 

Q. Can you tell us what that money represents? A. 
Well, I don’t feel that money really belongs to me. I feel 
it belongs to the children. It is through their help I got it. 

Q. And what do you do with that? What are you keep¬ 
ing that for? 

• • • 

97 Au Well, I am keeping it in case of emergency. 
The children have helped me get it together, and I 

don’t think— 


• • • 
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99 By Mr. Shapiro: 

Q. Has Mr. Schulz given you anything towards 
your support? A. No, he has not. 

Q. Since when? A. Since I left there. 

Q. Now, can you tell us when was the last time you 
bought yourself clothes? A. Well, in August. 

Q. In August? A. Yes. 

Q. And what clothes did you buy? A. I bought a dress 
and a hat and a pair of shoes. 

Q. And prior to that time, can you tell the Court when 
you bought clothes? A. Well, I couldn’t set any definite 
time—a dress occasionally. 

• • • 

100 Q. The $10 a week you pay for room and board, 
that is paid to your sister? A. I pay it to my 

sister, yes, sir. 

Q. Are you there with the idea of being there perma¬ 
nently, or not? A. No. I have always said I wanted to 
try and get an apartment of my own. 

Q And if the Court sees fit to make you an award, it 
will be used for an apartment? A. Yes, it will. 

• • • 

101 CROSS EXAMINATION by Mr. Offutt: 

Q. Now, Mrs. Schulz, whom do you live with at 
1800 Jackson Place? A. My sister. 

. Q. And who else lives there? A. My sister, brother- 
in-law, and their four children. 

Q. Their four children? A. Yes. 

• • • 

103 Q. And didn’t you say you were working with 
the Telephone Company? A. I went back there 
about two weeks, with the idea of staying permanently. 
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107 Mr. Shapiro: Your Honor, I am going to object 
to that. Suppose she went to work for the Tele¬ 
phone Company in 1921. I don’t see the relevancy. 
I presume when your Honor decides this case, your 
Honor is going to decide it on the time they charge, 
whether he is entitled to a divorce for desertion, or 
we are entitled to a divorce for constructive deser¬ 
tion, and not on the fact whether she worked in 1921 
or 1933; but your Honor will take into consideration 
what her needs are at this time, and not whether she 
worked in 1923. 

108 The Court: The Court cannot restrict the cross 
examination of this witness with reference to her 
activities in 1923, because she testified on direct 
examination that she left her husband prior to 1923 
and went to live with the sister; that the defendant 
begged her to return and that he promised that he 
would find a home, and that the mother then bought 
the house in November, 1923. 

• • • 

116 By Mr. Offutt: 

Q. You didn’t have to ask you husband for any¬ 
thing, because you had your own independent income. A. 
Yes, that is right. 

Q. How much were you getting from the Hamilton Hotel 
at that time? A. The salary was around $25. 

Q. Was it $25, or around $25? A. Well, by the time 
you take the withholding tax out and the Social Security, 
and the union. 

Q. What did you get before anything was taken out? 
A. $26. 

Q. And did you get tips there once in a while? A. 
Yes. 

Q. And you got meals there, did you? A. One 
meal 


117 



28 


Q. Yes. A. When yon worked at night, yon got yonr 
evening meal 

Q. And yon were working at night! A. Every other 
week. 

Q. And yon were also making deposits regularly at the 
Oriental Building Association, weren’t yon? A. Yes, at 
that time I was. 

Q. Yon had about a thousand dollars before yon left him, 
at the Oriental Building Association, didn’t yon! A. No, 
I didn’t have no thousand dollars. 

Q. I will show yon yonr account up there and ask yon 
to look at this and see if this refreshes yonr recollection. 
Yon left, you say, April 18,1945. If you will just glance— 
do you have your bankbook with you, by the way? A. No, 
I do not 

Q. Do you know whether Mr. Shapiro has your bank¬ 
book? A. No. 

Q. You didn’t give it to him? A. No, I didn’t give it 
to him. 

Q. You have told Mr. Shapiro about your financial as¬ 
sets, haven’t you? A. Yes. 

118 Q. Just to refresh your recollection, December 
1,1945, $1,072. A. Well, if it is there, it must have 

been. 

Q. Well, it is there, isn’t it? A. Yes. 

Q. And the withdrawal on that date of $100.12? A. 
Yes. 

Q. And the next month, in fact, the next entry on there, 
and, by the way, I said December. I am reading it wrong. 
That was not December 1; that was December 4, 1945, I 
was looking at, $1,070. The entry ahead of that was 
$1,172.12. Do you see it? A. Yes. 

Q. And the next withdrawal was in December, 1945, of 
a hundred dollars, leaving $1,072. And from that time on 
you were making deposits of 50, 50, 25, $33.72, $25, $25, $25, 
$25, $33.58. Is that right? A. Yes. 
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Q. And on the back, here, $55, $25, $50, $25.50, and $400 
on May 24,1948. A. I drew that out of there. 

Q. You drew out $500 on March 10, 1948, and then put 
back— A. Yes, I was able to make that deposit, yes, 
sir. 

119 Q. You drew out $500 and put back $450; and 
that is why you were able to make that deposit? A. 

Yes. 

Q. Why did you draw out $500, and then deposit $450 in 
the next month? A. Well, I didn’t put it back right away. 

Q. You put it back in fourteen days, didn’t you? What 
did you draw out the $500 for? A. Because I wanted to 
give it as a loan. 

Q. You wanted to give it to whom? A. To my daugh¬ 
ter. 

Q. Which daughter? A. My oldest daughter. 

Q. Mary? A. Yes. 

Q. And where did you get $450 to put it back. A. When 
she paid me back. 

Q. These other deposits you made were from your own 
income, weren’t they? A. From the tips and all I got at 
the Hamilton; it wasn’t from my salary. 

Q. Oh, they were tips over and above your salary? A. 
That is right. 

Q. And you said you were barely able to get along 

120 because you had to help your sister? A. Well, I am 
not in that position now. 

Q. You quit that job to take a job paying less money? A. 
It is better working conditions. 

Q. What? Au It is better working conditions. I didn’t 
like the surroundings at the hotel 
Q. The telephone operator has a private room, doesn’t 
she? A. You come in contact with the public,—yes. 

Mr. Shapiro: I object to that, your Honor. 

The Court: It has no probative value, anyway. 
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By Mr. Offutt: 

Q. What monies of this belong to the children? A. 
Well, no specified amount. It is just that they, off and on, 
from time to time they give me money to help get along. 

Q. Who gave you money that is in this money? A. Well, 
I couldn’t tell you the exact date. Catherine and Mary. 

Q. $450 is what Mary gave you, you said? A. That is 
the loan I had given her, and that is what she paid back. 

Q. She didn’t pay you back the other $50? She 

121 borrowed $500? A. Yes, she did; but I wasn’t able 
to put the whole $500 back. 

Q. I see. At the time you separated, according to the 
way we looked at it here, you had over a thousand dollars 
and none of that belonged to the children, did it? A. No, 
that didn’t belong to the children. That was tips and 
different things I had gotten at work—Christmas presents, 
different presents. 

Q. When did the children give you any money that is 
part of this money in the building and loan association? 
Is that what you said? A. Off and on they gave me 
money. 

Q. And you don’t know how much of it belonged to 
the children? A. No; there is no definite amount. 

Q. But it belongs to two of the children—Mary, and did 
you say Catherine? A. Yes. 

Q. Have you any idea how much you have of it that be¬ 
longs to Catherine? 

Mr. Shapiro: I object to that, your Honor. He 
has asked it and it has been answered repeatedly. 

The Court: The question of how much of it be¬ 
longs to Catherine is a new question. 

The Witness: The question of how much belongs 

122 to either, there was no specific amount. 


• • • 


31 


123 Q. Oh, by the way, do you have any bonds? A. 

No. 

Q. Have you cashed any bonds recently? A. Not since 
last Christmas. 

Q. How many did you cash last Christmas? A. I think 
it was $50. 

Q. And have you a bank account anywhere? A. No, 
only at the building association. 

Q. That is the only account you have anywhere? 

124 A. That is the only one. 

• • • 

RE-DIRECT EXAMINATION by Mr. Shapiro: 

• • • 

Q. And this fund, you say, is for the children, and when 
you said you didn’t have any specific amount, you mean 
you would use any part or all of it for any of the children 
who needed it? A. Yes. 

Q. And that is why you kept away from touching that 
account? A. I am just trying to leave it there and not 
touch any of it, and just get along as best I can. 

Q. Do you have any insurance? A. Yes. 

Q. How much do you have? A. $500. 

Q. And is that for the children? A. Yes. Their name 
is on it. 

Q. And what do you pay for that a month? A. That 
is around 80 cents a month. 

Mr. Shapiro: That is alL 


• • • 




32 


125 Mrs. Catherine Bradley was recalled as a witness, 
in behalf of the defendant, and, having been pre¬ 
viously duly sworn, was examined and testified further as 
follows: 

Direct Examination by Mr. Shapiro: 

* • • 

126 The Witness: Well, my father came in and told 
my mother that “Mother told you to get out, and I 
wish, if you are going, yon would go on and leave.” 

• • • 

128 Q. Were you ever present when your mother and 
father discussed what would be done with respect 

129 to you and your brother? A. They talked to me 
about it. And it was more or less up to me what 

I would do. 

Q. And you stayed there? A. And my father said if 
I stayed there until after my graduation, he would pay 
for my graduation, and then I could go with my mother, 
and mainly to help her financially; I would be working, af¬ 
ter I graduated from high school. 

Q. And you did that? A. Yes. 

Q. Have you given your mother monies? A. No defi¬ 
nite amount, but I have helped her as much as I could. 

Q. And you have given it to her periodically? A. Yes. 

• • • 

By Mr. Shapiro: 

Q. Where were you working? A. General Accounting 
Office. 

Q. And how much did you make? A. At the time 
I left home, I was making $1,704 a year. 

Q. And approximately what did you give your 

130 mother? A. Oh, I can remember exactly. 
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Q. Approximately? A. Well, I would give her 
five or ten dollars every once in a while when I had it, to 
help her out. 

Mr. Shapiro: That is all. 

CROSS EXAMINATION by Mr. Offutt: 

Q. Do you know whether your mother had a bank ac¬ 
count or not, when you would give her these five or ten 
dollars to help her out? A. I did not know. 

Q. You don’t know whether she has one now or not? A. 
No, I don’t. 

Q. You don’t know whether she has any money put 
aside or not? A. No. 

Q. Did she ever tell you she did?- A. I don’t know 
whether she has any or not. 

Q. At least, you don’t remember, if she did? A. No. 

Q. When you said you would give her five or ten dol¬ 
lars once in a while to help her out, you gave that to hei 
as a gift, didn’t you? A. Yes, to help her out. She didn’t 
have much to go on. 

131 Q. I mean, you gave it to her as a gift; you didn’t 
expect her to pay it back? A. I didn’t intend it as a 

loan. 

Q. Does your mother owe you anything, that you know 
of? A. No. 

Q. Does she have any money that belongs to you, that 
you know of? A. No. 

Mr. Offutt: That is all. 


• • 
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BRIEF FOR APPELLEE 


SUPPLEMENT TO STATEMENT OF CASE 

The appellee is in substantial agreement with the state¬ 
ment of case as set out by appellant, but believes supple¬ 
mentary facts are pertinent to the statement of case. For 
convenience the appellant will be referred to as the ‘ hus¬ 
band ’ and the appellee will be referred to as the ‘wife’. 
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At the time of the decree of divorce between the parties 
to this case, they had been married for thirty years and 
the wife had borne plaintiff husband five children (JA 22), 
not four children as stated in Appellant’s Statement of 
Case. Since the year 1925 the husband had at no time pro¬ 
vided a home for the wife apart from the home owned by 
defendant wife’s mother-in-law (JA 18); and by the testi¬ 
mony of the witness Catherine Bradley, called by the hus¬ 
band, the mother-in-law ordered the wife out of the house 
shortly prior to the date the wife did in fact leave the house 
(JA 19). 

The husband in addition to the assets disclosed by appel¬ 
lant’s Statement of Case has a checking account with a 
balance at the time of hearing of the cause in the amount 
of $299.60 (JA 18). 

In addition to the room and board expense of the wife, 
she must in all other respects support herself (JA 24) and 
rooming with the sister is of temporary nature (JA 26), 
the sister having four children of her own (JA 26). The 
wife has only her salary of $33 per week, the Building 
Association account in her name with a balance at time 
of hearing in the amount of $1,336.00 being made up of 
contributions from the children (JA 30) in part, and being 
kept for their benefit (JA 31). 

SUMMARY OF ARGUMENT 

I. The court has authority to make the award of ali¬ 
mony. 

II. The award of alimony is within the sound discre¬ 
tion of the Court 

HE. The Trial Court did not abuse its discretion in 
making the award of alimony, nor in the amount of such 
award. 
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ARGUMENT 

I. The Court Has Authority to Make the Award 

of Alimony 

Title 16, Section 412, D. C. Code (1940 Edition), which 
is the authority in this jurisdiction for a grant of alimony 
to a wife who is an unsuccessful defendant provides: 

“16-412 (14:72). ALIMONY WHEN DIVORCE IS 
IN FAVOR OF HUSBAND. 

If the divorce is granted on the application of the 
husband, the court may, nevertheless, require him to 
pay alimony to the wife, if it shall seem just and 
proper. (Mar. 3, 1901, 31 Stat. 1346, ch. 854, Sec. 
977; June 30,1902,32 Stat. 537, ch. 1329.) 

This statute has been heretofore considered by this 
Court. In the case of Jaffe vs. Jaffe, 74 App. D. C., 394, 
124 F. (2d) 233, the court said: 

“A court may, in its discretion, award custody of 
children to the unsuccessful defendant in a divorce 
suit. It may also award her alimony. ’ 9 

And the court immediately thereafter cited the D. C. 
Code section quoted above. Such authority is likewise 
recognized in the case of Harris vs. Harris, 67 App. D. C. 
85,89 F. (2d) 829. 

Nothing in the Code provision itself, and nothing in the 
Jaffe vs. Jaffe case, ante, or the Harris vs. Harris case, 
ante, purports to confine the grant of alimony to an unsuc¬ 
cessful defendant only if she is given custody of children, 
or only where support for children is involved, as intimated 
by appellant. It is submitted the court clearly had the au¬ 
thority to grant alimony to the wife in the instant case. 




4 


II. The Award of Alimony Is Within the Sound 
Discretion of the Court 

The contention of appellant that the discretion vested 
in the Trial Court to award alimony to an unsuccessful 
defendant is limited by the case of Towson vs. Towson, 
49 App. D. C. 45, 258 Fed. 517, is without merit. The 
Towson case merely held that a wife who is supported by 
her husband cannot be awarded maintenance upon her 
failure to prove a case entitling her to a decree of limited 
divorce. There is a vast distinction between two persons 
who occupy the status of husband and wife, and two per¬ 
sons who are divorced from the bonds of matrimony. 
Clearly, Towson vs. Towson ante, is not applicable, does not 
approach the present matter under consideration, and does 
not contain the ‘nearest applicable law’ in view of the 
recent cases of Jaffe vs. Jaffe and Harris vs. Harris, ante . 
The case of Towson vs. Towson construed the ‘main¬ 
tenance’ statute in this jurisdiction, Title 16, Section 415, 
D. C. Code (1940 Edition) and was concerned with an 
unsuccessful plaintiff. We are here concerned with the 
statute which provides for the award of alimony to an 
unsuccessful defendant. 

The wording of Section 412, Title 16 denotes clearly 
the matter of an award of alimony to an unsuccessful 
defendant is discretionary with the Trial Court. This 
court recognized that alimony in general must be based 
upon the discretion of the Trial Court in the case of 
Garrett vs. Garrett, 61 App. D. C. 309, 62 F. (2d) 471, 
where it is said: 

“••••• and it is so well recognized that the pro¬ 
cedure of a trial court is better adapted to the proper 
allowance of alimony that an appellate court will very 
rarely undertake to substitute its judgment on such a 
question.” (citing D. C. Cases) 
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in. The Trial Court Did Not Abuse Its Discretion in 
Making the Award of Alimony, nor in the 
Amount of Such Award 

Prior to the decree of the Trial Court the parties to 
this appeal had been married for thirty years, and the 
wife had borne the husband five children. Notwithstanding 
the long period of time the parties had been married, the 
husband since 1925 had failed to provide a home for his 
wife and family separate and apart from the home of his 
mother — and this notwithstanding the constant requests 
of the wife that the husband provide a separate home for 
the family unit. The testimony of the husband’s own wit¬ 
ness (JA 20) discloses the wife’s mother-in-law had ordered 
the wife out of the home a short time prior to the date the 
wife did in fact leave the home of the mother-in-law. 
Under circumstances which show the husband to be partly 
at fault for the break-up of a thirty-years marriage, the 
Trial Court rightly and justly awarded alimony to the 
wife who had raised four of their five children to maturity. 

The wife at the time of hearing was shown to be earn¬ 
ing the paltry sum of $33.00 per week as against the hus¬ 
band’s annual income of $3,950.00 as a permanent employee 
of the Federal Government (JA 17-18). In addition the 
husband owns a 1947 model Oldsmobile, maintains a check¬ 
ing account that had a balance of approximately $300.00 
at the time of trial, and had on deposit in a building asso¬ 
ciation account the sum of $1,339.00. The wife’s building 
association account, with balance at time of hearing in 
the amount of $1,336.00, is partly comprised of sums given 
to the defendant by her children, and the wife does not 
consider the account to be her own (JA 31). 

This wife who was married to her husband for thirty 
years and who raised four children should not be left to 
the vagaries and uncertainties of employment opportunities 
and ability to be employed for her support. The husband 
has no right nor should he expect to be relieved of sup- 
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porting the wife at the expense of charity, and at the risk 
of casting the responsibility upon children, relatives, or 
the Government While the wife did “get by” during the 
time she lived with her sister, it cannot be expected that 
for years to come the benevolent sister should room and 
board the wife for the convenience of the husband, nor is 
there any certainty that such could be the situation. 

The record clearly shows the wife would not be in an 
economic position even of subsistence without the award 
of the alimony made by the trial court. She testified, 
“With the help of my sister, why I manage to just get 
along and that is all.” (JA 25); and that she was not 
living with the sister with any idea of permanence (JA 
26). Is it to be said that a wife who can just get along 
while living practically free with a sister is economically 
secure, or can even hope to subsist on any decent plane 
when removed from the sheltering roof of a relative? 

By the testimony of the husband’s daughter Catherine 
(JA 32) the husband is shown to have acknowledged the 
fact the wife needed help, wherein the daughter testified, 
“• • • * and my father said if I stayed there until after 
my graduation he would pay for my graduation, and then 
I could go with my mother and mainly to help her finan¬ 
cially.” (Emphasis supplied). The wife has shown a need 
for the alimony granted by the Trial Court. It is ridiculous 
to assume that as a permanent overhead expense the item 
of room and board will be the nominal sum of $10.00 per 
week, as it was at the time of the hearing. In the normal 
situation, with which the wife will be faced when the tem¬ 
porary quarters with the sister are terminated, the item 
of a room alone will come to more than the total sum paid 
to the sister. In addition to this expense the wife must 
clothe herself, make provision for medical care, and fully 
provide for the varied incidental expenses connected with 
maintaining herself in a large metropolitan area. The 
wife thoroughly demonstrated her need for the allowance 
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made, and for this Court to alter the amount of the allow¬ 
ance would result in casting upon the children of the parties 
or the Government a burden that should not be borne by 
them. 

While the elements that enter a consideration of a proper 
amount of alimony to be allowed a wife are not, and by 
their nature cannot be fixed or rigid, it is patent that the 
age of the wife, her abilities to earn money, her long years 
of faithful and loyal endurance under the roof of the hus¬ 
band’s mother, her devotedness to her children, and the 
husband’s own contributions to the break-down of the mar¬ 
riage are all to be considered in making an appropriate 
allowance. Surely, the Trial Judge who observed the 
parties and heard the full testimony was in the better 
position to soundly weigh the needs of the wife against 
the abilities of the husband. The alimony allowed the 
wife together with her meagre income total only the sum 
of $208.00 per month out of which she must pay taxes on 
the whole amount and thereafter fully maintain herself. 
The husband on the other hand can deduct the full amount 
he pays his wife, and the payments will be tax free to him. 

The contention of appellant that by the trial court’s 
action the unsuccessful defendant “wins” her case is 
trivial. The wife was not awarded the limited divorce 
sought by her. Bather, the husband was awarded the abso¬ 
lute divorce sought by him, and upon winning his suit 
seeks to disclaim and throw upon others the appropriate 
incident of support for a worthy mother and his wife for 
the period of thirty-years. In this connection it is to be 
noted that the award of alimony is separate from the 
divorce and stands upon a different footing. In Holmes 
vs. Holmes, 81 U. S. App. D. C., 132, 155 F. (2d) 737, the 
court said: 

“There is no doubt but that the award of alimony 
is separate from the divorce in that the court may 
reserve either expressly or by reason of changing 
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circumstances the power to modify or set aside the 
incident of alimony.’’ 

The prior decisions of this court clearly show a recog¬ 
nition by this court that the matter of alimony is one that 
can be best resolved by the trial court. In the case of 
Eliasson vs. Eliasson, 68 App. D. C. 391, 98 F. (2d) 263, 
which concerned the reduction of amount of alimony, this 
court said: 

“In similar circumstances we have invariably said we 
would not disturb the ruling of the lower court. In¬ 
deed, there must be a manifest abuse of discretion to 
justify interference in such a case by this court.” 
(Emphasis supplied) 

While the above quoted case involved the modification 
of alimony theretofore ordered, it is argued the same ele¬ 
ments and factors which must comprise the basis of a 
proper ruling upon an application for modification of ali¬ 
mony apply with equal force to the matter of granting 
alimony initially. 

Again, in the case of Jackson vs. Jackson, 62 App. D. C. 
346, 6S F. (2d) 393, which concerned the matter of the 
husband’s application for reduction of alimony for the 
support of his former wife from whom he had been 
divorced, the court said: 

“We need not review this narrative in detail, for we 
find it sufficient to state that the issue was addressed 
to the discretion of the lower court, and no abuse 
of discretion upon the part of the court is made mani¬ 
fest by the record.” 

Certainly there is no manifest abuse of discretion in this 
case. The income of the husband is not small. The hus¬ 
band is a permanently employed worker in the Post Office 
Department earning a substantial salary, has through 
the years built up a substantial retirement, owns an ex¬ 
pensive automobile, and lives in the home of his mother 
which is and for years has been fully paid for. He has 
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accumulated a savings account of $1,339.00 without help 
from others and has a secure employment. The wife, how¬ 
ever, who will have to pay handsomely for living accom¬ 
modations when the temporary quarters with her sister 
are ended, testified the amount in her name saved in a 
building association account was being kept for the benefit 
of the children (JA 31) and the record (JA 30) shows 
the account has been augmented by contributions from the 
wife’s daughters, not accumulated entirely by the wife 
from her earnings. 

The alimony awarded the wife is only sufficient to enable 
her to subsist economically in the metropolitan area, and 
does not in any wise enable her to indulge in luxury or 
even high degree of comfort. Anything less than the 
amount allowed would result in the wife becoming an object 
of charity at the expense of either the public or her chil¬ 
dren. This condition should not be tolerated, and this 
court in the cases of Jaffe vs. Jaffe and Harris vs. Harris, 
cunte, has recognized that such conditions are not to be 
tolerated by upholding awards made by the Trial Courts 
to unsuccessful defendants. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the case was properly considered by the Trial Court 
sitting as judge and jury, and that the amount of the ali¬ 
mony awarded was fully justified by the evidence presented. 
It is, therefore,' respectfully submitted that the appeal 
herein is without merit and the judgment appealed from 
should be affirmed. 

Lewis H. Shapiro 
Whitford W. Cheston 
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Washington 5, D. C. 

Attorneys for Appellee. 


